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Schwar zer, Senior D strict Judge. This appeal presents

t he questi ons of whether a security interest inthe accounts receivable
of alawfirm-including an account arising froma contingent fee
agreenent--survives the firnis dissolution and t he bankruptcy of one of
its partners and, if it does, whether it attaches to a post-bankruptcy
payment of the fee. W hold that it does and reverse the judgnment.
FACTUAL AND PROCEDURAL BACKGROUND

From 1990 to early 1991, the law firmof Schlichtmann,
Conway, Crow ey and Hugo (the firm represented plaintiffsincertain
environnmental litigationinthe M ddl esex Superior Court, Coble v. FL

Aer ospace Corp., Cvil No. 89-76530, (the Gotonmatter). Anmongthe

firm s accounts recei vabl e was a conti ngency fee agreenent, thefeeto
be paidtothe firmat the conclusionof thelitigation. The firmhad
borrowed funds fromthe Boston Trade Bank (t he Bank) and to secure
t hose |l oans, thefirmandits partners had signed a seri es of notes,
guaranti es, security agreenents and UCCfilings. By virtue of these
docunments, the Bank held a security interest in the G oton fee
recei vabl e. Before any part of this fee becanme payabl e, the Bank
failedandthe FDICsoldits assets--including the firm s notes and t he
security agreenents--to Cadl e Conpany (Cadle).

| n Decenmber 1990, Jan Schlichtmann wrote to t he Bank on
behal f of the firm reporting onthe status of the outstandi ng | oan

accounts and on the progress of the G oton settlenent. Intheletter,
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Schli chtmann stated that “This | etter serves as an addi ti onal security
interest of the bank in all Groton fees received by this office.”

In June 1991, the Superior Court approved the G oton
settl enent agreenent, under whi ch $825, 000 was deposited i nt o an escrow
account, with distribution subject tothe settlenent’s approval by the
Massachusetts Department of Environmental Protection. |n Cctober 1991,
Schlichtmann fil ed for bankruptcy under Chapter 7 of the Bankruptcy
Code, causingthe firm s dissol uti on pursuant to Massachusetts CGeneral
Laws ch. 108A § 31 (1922) (“Causes of Dissolution”). InJanuary 1992,
t he Bankruptcy Court i ssued a “Di scharge of Debtor” order, releasing
Schlichtmann fromall his dischargeabl e debts.

Fol l owi ng Schlichtmann’s bankruptcy and the firms
di ssolution in 1991, Schlichtmann continued to work on the Groton
matter until its final resolutionin My 1995. |n June 1995, $300, 000
fromthe Groton settl| enment was deposited into Schlichtmnn’ s escrow
account. Of this amount, he distributed $100,000 to his former
partners and $200, 000 to hinmself ($110, 000 of whi ch he shared with
Thomas Ki | ey, a forner co-defendant who was di sm ssed fromthi s case).
Cadl e received no part of the G oton fee settlenent.

Cadl e thenfiledthis action agai nst Schlichtmann, his forner
partners, and Kil ey i n June 1995. After consi derabl e skirm shing,
Schlichtmann/Kil ey and Cadl e fil ed cross-notions for sunmary j udgnent .

On July 14, 1999, the district court deni ed both notions. The court
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concl uded t hat because Schli cht mann’ s post - bankruptcy work on t he
G oton matter was not perfornmed on behal f of the di ssol ved part nershi p,
he was entitledto a portionof the Goton feeto conpensate for the
wor k he performed in his individual capacity. Wether the two-thirds
portion of the Groton fee retained by Schlichtmann was a proper
di vi si on between Schlichtmann and his former partners was to be
resol ved at trial.

The case went totrial in Novenber 1999.! Cadl e advanced two
t heories: First, that Schlichtmann' s retaini ng $200, 000 of the G ot on
fee and distributing $100,000 to his former partners constituted
conversion of funds in which Cadl e had a security interest; and,
second, that Cadle was entitled to the entire G oton fee, having
forborne enforcingthenotesit heldinreliance on Schlichtmann’s
prom se to deliver the fee when received. Cadle s request for ajury
instruction on prom ssory estoppel was denied. The jury returned a
verdi ct for defendant.

Cadl e appeal s on two grounds: First, that becauseit held
asecurityinterest intheentire Goton fee, the court shoul d have
grantedits notion for sunmary judgnent; and, second, that the court
erred in refusing to instruct the jury on prom ssory estoppel.
Because we concl ude that Cadl e was entitled to the portion of the

Groton fee retained by Schlichtmann, we do not reach t he prom ssory

1Def endants ot her than Schlichtmann were dism ssed before trial.
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est oppel issue.
The district court had jurisdictionunder 28 U.S.C. § 1332,
and this court has jurisdiction under 28 U.S.C. § 1291.
DI SCUSSI ON
Inits order denying Cadl e s notion for sumrary j udgment, the
court acknow edged that the notion “hinges onits contentionthat the
former lawpartnership. . . hadaright tothe entire $300, 000 | egal

fee derived fromthe second G oton escrowaccount.” The Cadle Co. v.

Schli cht mann, Conway, Orow ey & Hugo, 1999 W. 527715, at *1 (D. Mass.

1999). The court then reasoned that “[t]he only way it could
potentially lay claimtothis anount isif all conpensabl e | egal work
required to gain access to t he second escrowaccount had been conpl et ed
at thetinme of thelawfirm s dissolutionin GCctober 1991.” 1d. The
court observed that the settl enent agreenent required addi ti onal work
by plaintiffs’ | awers post-bankruptcy, Schlicht mann perforned t hat
wor k, and he performedit in hisindividual capacity, rather than on
behal f of thefirm He was, therefore, entitledto conpensation. See
id. The court concluded that “Cadl e’ s security interest only extends
to that portion of the Groton fee, if any, that belongs to the
di ssol ved partnership.” Id.

The fundanental error inthis analysisisthat it ignoresthe
source of Schlichtmann’s entitlement tothe G otonfee. Thefeeto

whi ch Schlichtmann | ai d cl ai mcane out of the distributionfromthe
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G oton settl enent and becane payabl e by reason--and only by reason- - of
the fee agreenment between the (now di ssolved) firmand the G oton
plaintiffs. The Distributionof Settlement Proceeds formcl early shows
an al | ocati on of 32. 24%attorneys’ fees (plus 4.02%for litigation
consultation). It is unquestionedthat this amunt becane payabl e by
reason of the fee agreenent between the firmandthe plaintiffs. Thus,
when Schlichtmann began to work for the plaintiffs after the
di ssol ution, he sinply took over the firm s work and carri ed out what
the firmhad agreed to do, for which it was to be conpensat ed.

That the firmno | onger existedisinmmterial to Cadle’s
claim It had a security interest in the entire Groton fee; as
Schl i cht mann wrote i n Decenber 1990, “1 want to assure you of the

bank’ s security inthese anticipated fees intheG oton case.”? And

ln this letter, Schlichtmann represented to the Bank that
$800, 000 was then being held in escrow by the Bank to secure the
first part of the settlenment, out of which $200,000 in fees
woul d be paid to the firm and that release of the funds was
awai ting settlenent of the co-defendant's share representing an
addi ti onal $825, 000, out of which the firm expected a second
paynment of $206, 000. Schlichtmann went on to state:

| want to assure you of the Bank's security
in these anticipated fees in the Goton
case. First, you should know that the case
has been reported to the court by the
parties as being settled. The court has
ordered the pad4ties to appear before it as
soon as practical in January so that it may
approve of the distribution of the funds.
Qut of the first payment we will pay off the
$45, 000 note. This letter serves as an
addi tional security interest of the bank in

-7-



t hat Schlichtmann may have taken over the G oton engagenent and
conpl eted t he wor k cannot operate to wi pe out Cadl e’ s acknow edged
securityinterest inthe fee fromthat work wi thout the secured party’s
written consent; indeed, the security agreenment specifically bars
di sposal of any collateral wi thout the secured party’s prior witten
consent .

Schl i cht mann concedes that Cadl e hol ds a security interest
inthefirm s accounts recei vabl e whi ch enconpasses any Groton fee
received by the firm However, he contends that after the firm
di ssolved, the firmtermnated its representati on of the G oton
clients, andthus left Cadlewith a security interest inonly the fees
related to the work the firmperfornmed on the matter prior toits
di ssol uti on. Agreeing with the district court, Schlichtmann
characterizes his post-dissolutionefforts onthe G oton case as work
performed in his individual capacity, not on behalf of the firm

However, that the post-di ssolutionwork onthe Goton natter
was perfornmed by Schlichtmann does not alter Cadle s rights as a
secured creditor. Partners cannot elimnate a securityinterest inthe

partnership’ s anticipated fees by transferring (w thout the creditor’s

all Goton fees received by this office. W

al so anti ci pate maki ng arrangenents with the

bank for an appropriate schedule to pay down

the credit line.
The letter makes clear that the parties intended an assignnent
of a security interest in sunms in escrow, not in future fees.
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written consent) the client files, whether by dissolution of the

partnership or otherwi se. |InPNC Bank, Del aware v. Berg, 1997 W

527978 (Del . Super. Ct. 1997), the court hel d that a bank coul d assert

its securityinterest under Article 9 of the UniformCommercial Code in
contingent fee agreenents that had been transferred before having
matured. There, Tighe, Cottrell, and Logan--partnersinafirmcalled
Berg, Tighe, Cottrell & Logan--w thdrewfromthe firmand opened a new
firmcall ed Tighe, Cottrell &Logan (“Tighe”). The partners inthe new
firmtook with themmany client files, includingthe active files on
whi ch Tighe, Cottrell, and Logan had t hensel ves been working. Seeid.
at 2. PNC Bank claimed a continuing security interest in the
contingent feefiles. Inits defense, Tighe argued that the security
i nterest was | ost as aresult of the agreenent bet ween Berg and Ti ghe
i nwhichBerg surrendered any interest intheclient filesinreturn
for Tighe’srelinquishingitsinterest intheBergfirm Seeid. at

10. The court rejected the argunent, hol ding that unl ess PNC Bank
authorized this transfer, it retained the right under Uniform
Commerci al Code 8 9-306to followthe collateral, the contingent fee
files. Seeid. Thecourt went ontoreject the argunent that Ti ghe
had i nvest ed ei ght een nont hs of effort and addi ti onal expense onthe
assunptionthat the total of any conti ngent fee recoveri es woul d be

theirs, concludingthat this “has absolutely nothingto offer onthe

i ssue of whet her PNC Bank has a security interest.” 1d. at 11. In

-9-



denyi ng Ti ghe’ s notion for reargunent, the court saidthat accepting
Ti ghe’s contention

woul d emascul at e t he protecti on which § 9-306(2)
af fords secured creditors. Any debtor woul d be
able to destroy an existing Article N ne security
interest sinply by transferring boththeright to
payment and the performance due under the
contract to an assi gnee. Section 9-104(f) sinply
does not count enance w pi ng out al ready-exi sting
security interests.

PNC Bank, Del. v. Berg, 1997 W. 817869 *2 n.1 (Del. Super. Ct.

The instant case is anal ogous. The firmdissol ved and
Schl i cht mann agreed with his fornmer partners to take over the G oton
matter i n exchange for one-third of any recovered attorney’s fee.
Schlichtmann’s departure from the firm and his assunption of
responsibility for the Goton natter does not wi pe out Cadle’s right to
followthe collateral--thefeeinthe Gotoncase. W agreewththe

court inPNCBank, Del anare that to hold ot herwi se would al l ow*“[a]ny

debtor . . . to destroy an existing Article Nine security interest
sinply by transferring boththe right to paynent and t he performnce

due under the contract to an assi gnee.” PNCBank, Del., 1997 W. 817869

at *2 n.1. Thus, Schlichtmann’s cl aimto have perforned work onthe
Groton matter in his individual capacity after the firmdi ssol ved
cannot defeat Cadle’srights as acreditor with asecurityinterest in
the Groton fee.

Schl i cht mann woul d di sti ngui shPNC Bank, Del aware because
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it didnot deal with the inpact of bankruptcy onthe entitlenent of a
di scharged debt or to hi s post-bankruptcy earnings. Such a di scharge
extingui shes onlyin personamcl ai ms and general |y has no effect onin

remcl ai ns agai nst property. See Doral Mrtgage Corp. v. Echevarria,

212 B.R 185 (B. A P. 1st Cir. 1997). The June 7, 1991, settl enment
agreenent established the distributionof the settlenent proceeds in
the G oton natter and determ ned t he anount of the fee duetothe firm
under t he conti ngency agreenent. This took pl ace before Schlichtmann
filed for bankruptcy. Cadle’ s security interest attachedto this
ampount and it has aninremclaimtoit. Wile Schlichtmnn’ s post -
bankruptcy work on the Groton matter no doubt contributed to the
consummat i on of the settlenent, the anount of the feeowedtothe firm
and therefore to Cadl e was established outside of Schlichtmann’s
bankruptcy. Cadle’s security interest in this property was not
affected by Schlichtmann’s bankruptcy.

Schlichtmann attenpts to characterize his claimto the fee
as post-petition earnings, personal property acquired after his debts
were discharged. This argunent is foreclosed by 8§ 552 of the
Bankr upt cy Code, whi ch concerns the effect of pre-petitionsecurity
interests on post-petition earnings. See 11 U.S.C. § 552. “Its
purposeistoprevent acreditor’s pre-petitionsecurityinterest in
"after-acquired property’ . . . fromattaching to property acquired by

t he estate or debtor-in-possessionafter thefiling of abankruptcy
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petition.”” See N.H. Bus. Dev. Corp. v. Cross Baking Co., 818 F. 2d

1027, 1029 (1st Cir. 1987). Under 11 U.S.C. 8 552(a), “[P]roperty
acquired . . . by the debtor after the commencenent of the case i s not
subject toany lienresulting froma security agreenment entered into by
t he debt or before the conmencenent of the case.” Section 552(b) (1),
however, carves out an exception to this rule:

[I]f the debtor and an entity entered into a

security agreenent before the coomencenent of the

case andif the security interest created by such

security agreenent extends to property of the

debt or acquired before t he comencenent of the

case and to proceeds, product, offspring, or

profits of such property, then such security

i nterest extends to such proceeds, product,

of fspring, or profits acquired by the estate

af ter the commencenent of the case to the extent

provi ded by such security agreenent and by

appl i cabl e nonbankruptcy | aw, except to any

extent that the court, after notice and a heari ng

and based on the equities of the case, orders

ot herw se.

11 U.S.C. §8 552(b)(1) (enphasis added).

Section 552(b) (1) applies because Cadl e’ s security interest
inthe firm s accounts recei vabl e extends to proceeds fromthe G oton
mat t er i ncl udi ng t he contingency fee at i ssue. Schlichtnmann’s Decenber
27, 1990, letter to Boston Trade Bank conpel s t hat concl usi on: “1 want
to assure you of the bank’s security inthese anticipatedfeesinthe
G oton case. . . . This letter serves as an additional security

interest of the bank in all Groton fees received by this office.”

Because the security agreenent covered the firm s accounts receivabl e--
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property acqui red bef ore t he bankrupt cy proceedi ngs--and t he resul ting
security interest attached to the proceeds known as the Groton f ee,
this security interest attached to the Groton fee received by
Schl i cht mann post - bankruptcy. 3

An anal ogous situation was before the court in United

VirginiaBank v. Sl ab Fork Coal Co., 784 F.2d 1188 (4th Cir. 1986).

Sl ab Fork, a coal conpany, enteredintoacontract with Arnto, Inc. to

sell Arnco coal it had m ned. See United Va. Bank, 784 F. 2d at 1189.

Before Slab Fork fil ed for bankruptcy, United Virgi ni a Bank acquired a
securityinterest in Slab Fork’s contract andits proceeds. Seeid.
After Sl ab Fork shut down its m ni ng operation and decl ar ed bankr upt cy,
it made arrangenents for anot her conpany to m ne and supply coal to
Arnco. Seeid. Arncto continuedto pay Slab Fork for the coal. See
id. Slab Fork argued that the cash it generated after it filed for
bankr upt cy was not covered by the bank’ s security interest. Seeid.
The court di sagreed, holding that under 11 U.S.C. 8 552(b), cash
pr oceeds generated under a pre-petition contract recei ved post-petition
are subject toa pre-petitionsecurityinterest inthecontract andits

proceeds. Seeid. “It istrue,” the court observed, “that coal hadto

Under bot h Uni f or mConmer ci al Code § 9-306(1) and Massachusetts
General Laws ch. 106 8 9-306(1): “proceeds’i ncludes whatever is
recei ved upon t he sal e, exchange, col |l ecti on or ot her di sposition of

col | ateral or proceeds.”Seelnre Mntz, 192 B.R. 313, 318-19 (Bankr.
D. Mass. 1996).
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be suppliedto Arnco by or for Sl ab Fork before any ri ght to payment
arose, but that is true for all the paynents under the contract,
whet her generated pre-petition or post-petition.” 1d. at 1190. The
court concl uded that “No change in the right to paynent under the Arnto
contract was brought about by the filing of a bankruptcy petition,
wher e t he under| yi ng asset and al | proceeds t herefromwere subject to
a valid pre-petition security interest.” 1d.

Simlarly, Cadle held a security interest inthefirms
contingency fee agreenment relating to the Groton matter and the
proceeds fromthat agreenent. That Schlicht mann perforned nuch of the
work after the firm s di ssol ution and hi s bankruptcy and before the
ri ght to paynent arose does not alter the fact that Cadl e held a
security interest inthat payment. W reject Schlichtmann’ s ar gunent
that the post-petition G oton fees were after-acquired personal
property, free of Cadle’ s security interest.

The court recogni zes that ordi narily post-petition earnings
bel ong to the petitioner who has sought bankruptcy protecti on and not
to the estate. See 11 U.S.C. 8§ 541(a)(6). However, in this
i nstance, the firm through Schlicht mann, gave t he bank an unqualified
securityinterest inaspecificfund (i.e., theattorneys' fee share of
t he settlenent), half of which had al ready been paidinto an escrow
account and t he ot her hal f of whi ch was paidinto such an account wel |

bef or e Schl i cht mann decl ar ed bankruptcy. Nothinginthe commtnent by
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Schl i cht mann suggest ed, so far as t he bank was concerned, that the fees
or the security interest were contingent on the performance of
substantial further | egal services fromthe firmor fromSchli cht mann.
There i s no reason why schlicht mann shoul d be abl e t o back away from
his own comm t nent.

Because we find that Cadl e had a security interest inthe
entire Gotonfee, we holdthat it was entitledtojudgnment as a matter
of law. W need not, therefore, reach the prom ssory estoppel issue.

|t appears, however, that Cadl e did not give noticeof its
claimtothe feedistributionuntil after Schlichtmann had recei ved t he
$300, 000 and pai d $100, 000 to t he ot her nenbers of the forner firmand
(perhaps) shared a portionof it wwth Kiley. Thus, Schlichtmannis not
| i abl e for conversion of the $100, 000 he distributedtothe firmor of
t he anount he gave to Kil ey before receiving notice fromCadl e. Under
Massachusetts |l aw, thetort of conversionrequirestheplaintiff to
prove that the defendant i ntentionally or wongfully exercised control,
owner shi p or dom ni on over personal property to whi ch he had no ri ght

of possession at the tinme of the all eged conversion. See Abi ngton

Nat ' | Bank v. Ashwood Hones, Inc., 19 Mass. App. Ct. 503, 507 (1985).

Cadl e nakes no cl ai mthat it nade a speci fi c demand on Schl i cht mann f or
t he $100, 000 portion of the fee before Schlichtmann sent it to his
former partners or for the anount he gave to Kiley, or that

Schl i cht mann ot herw se wrongful | y exerci sed control, ownership or
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dom ni on over t hose anounts, or prevented Cadl e fromrecoveri ng them
Because Cadl e’ s cl ai mi s based on a conversi on theory, the evidence
falls short of permttingrecovery of these anounts fromSchl i cht mann;
we express no opi ni on, however, with respect to any potential liability
of the former partners or Kiley. Cadle is therefore entitled to
j udgnment agai nst Schlichtmann in the anount he retai ned after the
paynents to his fornmer partners and Ki | ey bef ore havi ng recei ved noti ce
of Cadle’s claim Because the present record does not enableusto
determ ne thi s anount, we remand to the di strict court to make t hat
determ nation and to enter judgnent for Cadle in the appropriate
anmount .
CONCLUSI ON

The judgnent i s reversed and the matter i s remanded to t he

district court for further proceedings consistent with this opinion.

SO ORDERED.
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